17
i

14

45
i
&
20

]

3

STATE O BONTARS
BEPORE THE DOARD-OF PERESONNEL : APTERLS

IN THE MATIER OF UNFAIR LABOR DRESTICE HO. 11-R—T4-.
AMERLCAN PECERRTION OF STRIE,
CORTY - NHO HOENTCT AL
EMPLOYEES, AFL-CIO,
Complainank,

i
l
i
1
|
L
= g - i FIHAL ODHOER
1
GOVENNGEE, - STATE OF MONTAHA, g

!

tha fendant,
L S P RN . BRI N TR R R R R S S T B I L T b ]

The Findinoe of ¥act, Conclunlonsg of Law and Foomire 1 d
Orier weras dssued by Hescing Pxaminoe Patrick 0% Uooks- on
Januanry 13, 1002,

Excapbions: to the Findlnogs of Pact; Cooclublons of Law and
Recomnended Deder were filed by Douglas B, Eallay, Abvorney for
Comprlaimant, ob Pebruacy 2, 1582,

After reviowing the record and conaidarlng the brlefs and
oral arguments,; the Boprd ordears se Follown:

1, IT TS DIGEEED, that the Excepbions of Cooploinant ko
this Findings of Fack, Concluslons of Law and PBeooppendsd Ordor
are hwraby depied.

2. IT IE OROEHER, that this Board thercfore adopks Ehe
Findings of Pact, Conclesions-of Law and Recommendsd DPder o[
Hearing Examiner Petrick P. looks as the Fipal Coder of Elia

Boarcd.
ORTLED thiu.ﬁfi day ol &pril, 13p2,

BOANE OF PEREONMEL ADDRALS




STATE OF HMONTANA
BETORE THE BOARD OF FERSONNEL APTEALS

IN TEE WATTER OF UNFAIR LABOH FPRACTICE WO, 1ll=A-M0

AMERLICAN FEDERATION OF STATE, ).
COUSETY AND MUMICIFAL 3
EMPLOYEES, AFL=CIN ¥
1

Complafimant, )

1

- S )] DIESESTING oPINIOY

1

COIVERNDE, ETATE OF MONTAHL, )
¥

Tafendant, I

H
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I respectivaly dissent [roo the majority wote in this case and vote
sgalnst the mation ta mustadn che Tlodings of Fact, Comclusions of Law,
and focomendad Otdas of the Braring Examdser on Coust II, that the
State's withdrawnl from faccfinding was oot an unfalr labor prassize,
Thlis dliasepk 13 Daosed an che law, cha evidesce presepted, and the ocal
aTgiEneata by the pacties.

L comcur wich all the other Findings of Fact, Conclusions of Law,
and Beparmendad Ordars af ehe Hearine Exurdner o this caco.

Sectlon 39-31-M13 of cha Montana Collactlve Fargolning Law for
Fublle Eaployess ohligates both the subldic emplawver aind the axclusive
rapredsncacive e bargoln collectively in goad Eaich with vespect ©o
wages, hours, fringe benafics daod orhar condivions of emmloyment.

EFection J%-31-303 of the sams law saty up the procsss af Sace-
Einding to rTesolve cispotes nnd che mechanilea af 1ca “dsnlemaaredrdion

Fecblen 39-31-201(5) of che law maked 1t an wmEplr labor practice
9 pEdEuse [ barpaln collectisely In good falth with on excleasive
caprasentazive.

I beliwve that factfinding iz par:t of the collecciwve bBargaining



froceas, by lew, in Momtana maod the E'LHE'E aztion 1n agreniog o ga ko
factfinding without copdicion and then seeking to Ippose the pa-strlda
seipulation 13 a wviglatcion by the State of the duty to bargsln in-good
faleh ond thus 18 sun wnfrir lehor prastice.

The argepant by the State that there wad 0o on—on-ane maatinog
at the tiee Faccfinding was agreed upen L6-Begging- the question. 1y
dafintition all mediation except the fimal mescing when an ogresment
hos been reached i3 gseally dens while the parties. are separated,. Te
plead-ignorance co the process of mediation by prefesslonal negotiators
13 dndafensible. Tha lost oewspaper-artlcle alieging thellnion: was
nlanning co striks befoze factfinding was coppleted is gtill Tose,

The evldance aad aral -argument show that ‘the Union- did mot set
a strike date umell after the State demonded acipulaclons an the
Faccfinding ten davs after the process had begun.

in fact, Lf the Uodon had gote on strike before the factfinding
had heen compléted, I believe che State could have £1led an unfalr
lebor pracclce aguinst tha Undlaa,

The Hearing Exomdner in his discusslon on Cowent 11 adoitted that
lila decision wos an "extrensely cluse' eall, The declélen oot to £ind
thia charge an umfalc labor peactica; in ny opinion, hag weakensd Che
procass of factfindiap in Montana.

Faecfinding snd mediation were inscirured co geccle disputes when
an ippanse has been reached, in an azzamps &5 gvert atrikes.

IE a party, duriag che process of collective bargalning, mlsusas
the statucory tools af dispute Tesolution, or uaes them too galn an

advantage, a0t anly 1s it an umfai= labors practlca, but che processed




of factfinding and nediacion will be severaly weakensd and will

evencually become useless for dispuce reselucian, lesving only the

strike or lockout as goloelong.

He conmot afford o let chis happen. The stacutory proeass of

facclinding must remain streng In order ©o maiarain heéalthy labor-
papagenenc ralatlons In the public sector in Hoochaa.
For the ressots get out sbowe, I dissent from che maloricy

opiplion oo che Order in Count TL.

Joho /istle, Meober
BodTd of Personnel Appeals



i . ATHNTE OF MONTRMMN
RIFORE  TEE BOARD OF IETSONHEL KPPEALZS
A
! 1N THE HATTEL OF THE UNPAIR LABOR PRACTICE HO. 11-8=7%:
al
AMBETCAN FEDEBRATION OF BTATE. |
F] CODETY AHD MIEICTEAL ]
| EMPLAOYEES . ARYL=CTO, 1
n 1 CIFEDER
Crmplainank; i
[T 1
Va. 1
T i
GOVERROR, STATE OF MOHTHHR, i
B 1
efendant. |
[k
B i b b & @I E od R W RO & O oR d @
B EH]
Oral argument wias had in this mnatcber on March 1, 19832,
1r
In ocrder to foarthor atd he foned in reaching & decinlon o
i
5 thia cage, the Hoard roguesks Ehat the sircles to this
1:
aobiod milmit simultaneoes bricefs to Ehis Boaed by Harch 17,
14
1282, The belaly are to address chese two {ssues onlys
15
i 11y With rogard &0 Count 11, the skate's withdrawal
16 | ir
| from Tack fipding, pagos L4-16 of the hesiing exeminoos's
17
# deciaicn, whether the requirement of good faith bargaining
1
e (aod its oppositn, Bod falth bargalnlns] require s findineg
- of subjective or objactive Intent? Dlsouss especially the
I |
doctrined fomnd in HLAA v, Thompoon, V& LANM- 2603 and sdpply
e | .
addibicnal <hee law, Telotive to the Lssua of cypm af inkant
e
| neceEsary  [subjootive or obfective) and how ik {8 proven,
m 1
| 2} What fédto are in tho racord o AUEDSES oiEE
L
poslilon regacdiog dncency
ih
i fOral arqument will he allowod at che Foavd's pest
H
moptling on April ? 1and;
=7
et OATREED: Bl Jay ol March, 1902,

= hLLLy'hﬂny
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1 FINDINGE OF F'.|'|.I'_"'I'I
T PINDINGE OF PACT

wiwii
dFERI AN EE BE
L L

DENURE THE BOARD OF PERSONMEL AFPEALS

ETAYE OF MONTANA

W - i. [ I .

AMERTCAY PEOERATION OF ETATE,
COUNTY AND MUHICITRL,

EHELOYEES . APL=CT0, |

] : Moy ULE  1I=fnid
Somplainant,

vaEL
GOVERNOR, -STATE OF MOMTRAN
Dofondanl,

4 ok & WO W

:I"ll!-iDI:-I'-._iE O8- PACT ARG CONCLISIONS - OF LAW

This mattar cana opn before the 1.|.|:|.d:|:rﬁ:|:'|t:|m1 Nsiie I
Lxaminer For hte.u:Lng on July 20, 1381, ':l'hn camplainant,
American Fadaratlon .nr Gtake, ';ZDIJ-HIL]' and Runiocipal Enployaood
AFL-CIO (hereatbar nlon) filed fourtesn unlfair labor
practice chargea againgt defendant; GOovernor, State of
Moptana (Bfater, Ths State filed s numkar of unfaic labor
practice chargca against the Union: A11 af the charges
aelda ot -;i-f the negoblating sedslone carriad on hetusen
the parkisy which formally compmenced on Doacamnbes 4, 1970 and
berminatad on H;.I.I'l.'lh 10, Lugh. I
Rt tho !Id-l'l-l-'lng'.. 1'hl= nion was raprepanted by bouglas

B, ﬂ-l'lll.-'p Escy, , and Urﬂgﬂr'_'.' i .Ia.l:l.-tﬂl:l-:n.. Beg., Tha Etate wasy

hanrd i l':ttrtiﬂﬂn:h -'-'I-T!l-ﬁ 'L'uli-l:'lg Fully  mdvismed in tha Fadka,

J.nFt'ﬂEHII:'LuI-I h:.' dc-]'r.u. Bobinakl, Keg. ‘fhe hearing cocnswned

jEM d:l-]"II .a.nd_:..:u.] lwlng n::.:;l-u.l:n;].nn |;.||" the Eranscrink; apcl

le-: gubmit Lad Eu.u-l:-:::ued E".'l.n-:Lln-g'.'l. OF Fack and Conoluaionia afl

;‘I..L'.I-r.. I:D-EI'E-I'I-EI |.r1 Lt Bupporting beiefs. The Bxasilner, having
Al [ B 1 1

hEIEI:lj' I'F-I:IJ'.IEI-E thi Eu-l].-:-winq*

I'li Tl ] LR
GEHERAL
I-- | L) LA .ot [} 44 (] i 1 i

1. Thakt uk all times hordl relevint,. the tniop was  phe




| [reraining for docinlon Leelude the introdostory langusge of

2 ki geiginal oleaim and Coonta II, TEL, IV, &, and YII,

3 Mhesa Counte ard et forth oo Exhibis YAv,

4 #. The eounber cliicges made by the Stata agnlnst the |
3 Union hawo 11lkibuvise been reduoced by wilithdrawal, Thes temain-
f |ing charges are set forth on Exhibic *Ac.

7 %. Both the Uslad apd the dtate categorically deny

3 Ll ehwrges levied by the othar,

9 SPECIFIC PINDINGS

I COUNT VII,

I 1. Cchronologically, the First Coont to considar L&
12 Count VIL wherein the Undon clafims that the State fallpd to
13 lreopen-pagotiations in accordanca with tls providionn of

W |[che corleckivae Birgaining Agqreenant: In Artdelae ¥V, Parm-

15 fraph b of thiy agreemont (Clobsant's Ex, 2}, it in provlded:

I "In copjunction wikh Enls gontitact, Lt is hereby
agresd, that the Btakta will renpen negotiations an

7 applicable scononic igaaes sutficiapely 6 advance
of Exeoutive Budget Bubmittal to'insurce tiome Eor

r4 ddaguate negotintions to taka placs "

I Tho Exaniner finds that cthe pridonga nuppor s Ele

20 E"-'I.'Ilﬂﬂ'ﬂ chargo an thile point. Mr. Donald Joedise: Pestlfled MT
i | Lo pepeated galls made by him bo Mr. Sehramm prior to

&k Hoveinber, 1378, [Tc. Iob]  -Hr, Sohraen achneslsdoes thane
1 contacks and tostified that he was cnablo to get dofinikive
&4 Hnformation from (ha Bedget Direcksr to enakle hiln ba odms
25 to a donclusion. with rarpoct to the Gtate's pogition an

26 :-'u:nrunrnlnr. Leagen. (Tr, 1G4

a7 He, SHaEgs I.1I:|I-I:|1i.|:r|.r|.||.. Eormer Buiget Direccor for Ltha
28 lttate of Montana, tostlfief phat hle 6ffice wis teguired by
3 ftaw Lo submle a preliminarcy bhudget to the Taglaloaelve Figosl
H inenlyat Dy Hovembor 15th and & Einal bodgal Eor shs pane
31 joffica by Depember 1st of 1978 (Tc. 102}

32 o Hovember 3, 19M; Mc-. Schramn and Hro Judge  wigrasd

e o

Ll W, el
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te o first Marguwining seaslon to be hald on Decenbar 44 1970,
|

Hidyge testitiod that the varisus locals had nads demands u@iin

tho Inacitutions ae or shortly print to that dnte and that

an Hovember 5, 1870 he nailsd to Schramm the Uniopn's opening
proposals,

i1, Subparagraph D of Article XV of the Collectiva
borgeining Agressment (Ex. 2] relfers apeolfically e the
vecpening of negotidations in advance of *cxocutive’ idoet
dubmiteal®.  Harw, the evidence ls unccherndictad bhat chera

Wora o hegotiations betueen the parbies unzil Peconbar 4,

1998, Ehean deys afrer the "Einnl® oxaoucive budget had ko

be aubmitted to the Leglsiative Piscal Analyat. The Examinar
1

Einda phat the Gtate breached the contractwal oblisztion
g et forth dn Article 30, Paragraph 0.

12 Tho EBfate: points oot fn lea pooposad Findinge of
Pact thal in Arcicle XII, Pacagraph ¥ of ths Collective
targaining Agreement, it is provided:

"rhie Onion will preseat te sech Adminlstcator and the

Dnparimant of Inscitubdans o co $oof thalr Halarcy

Intrense racommapdntions and othar rFecasienendationsg

widich will affect the financial program of the

enployar not later than the firpt of July on even—
numismced yoora, M

HWhilas the Etnta did npot address ehe ODnfion'as £nlluse or

alleged Fallure to conply with this provision of the contrag

—

low, che evidenge fs that ne proposals (Cecompendaticnn)
WOra dibmitted by the Union Eo the Deparkment of Inatleuk ion=
T the Stoks Bardaining Agank until shorely kafore Hovambae
3, 19785 ITE.- 1E5)

13 It 1# the Einding of the Giemdiper Chae she parties

o the Collectlve Bargaining Agroamant lnteoded by tha k=

cluclon of the tweo p:trﬂ;gl'.ﬁp'll.u guotad above to lay the frame=
aory -for the Unlon's intiisn]  Jemonds would be delivered O
the State L uly preceding the lesislative cossion and Ehak
Ty
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reaningful negotistions on weonomic imouen would take placs
prior to the date sat for gubmlaslon of tha Gowesnor 's
Bxoccutbive Budgot . Helther took plaés.

4. 1n Zare, the opposite aeams to have ooccurred. Moo
Schramm tustified that bokween the negoninting masting op
Hecembar 4, 1970 and the mooting on Decombaer 12, 1970, sops-

hady "leaked® Lo the newspspar ble:nakeus of this execukbive

budget with cespoot o wage increanes and indicated thak Ehe

state was projecting amt budoeting for 5.5% peur annoen
(lncrensos, (Tr. 372, 3%1) That put Mc. Eohramn in o quﬁnf_l_r:ll:
Tacuuse his plan bad becn B0 90 Up on a srep-hv=jtep bosmis .
|and  the newspapar dcoount ravaaled tn the pebiic, including
tha Talan megotiavsei, that the Stats was Freparad ko gooto
2-0% paE dnnom.  Thida l.u.l._l-: obvlowaly oogurced sovoral days
After the dus dite of the gubrission of tha £lnal Bxecutiva
hudost to the Flpeal Analyse.
LauNy 1V

1. Tiee threast of Connk IV ia thoak the State, op Euo

pecifled ocoasions, fmeldated oo the Undon or to the
Endi.:l:c-r: that it had "roon te move® and suggoutad a bargain—
ing @eysion nnd that a4t each ensulng bargalning sesoion Bl |
freate inadetad that the Bnlon make the first move,
The evidense at hearing Lls in conflict.  The Unlen
fLiplets, through lts witnesses, that bhile in fact oocarred
=.:|!||.1. Mg, Bohramm beaslPied Ehat oo both occaglons the Sents
iad made Lhe last move st the prior bargaining sossion and
Ehetefore 1t was Ehe Unlon'a turn wo move,  Because of tle
Conclunlons of Law roashed by the Bxaniper on this point ans
horeinafier wet forth, the Bxaminec finds wng nedd to pra-
Flpely enumecate. here bha factusl evidenco in guppoct and
in cppoaition to this chargs ar to attempt to fimd or

Heclare which alde prepondorates.

-0
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16. Count 1T of the Union‘s conplaint ngainet thie
State charges that the Barsaining figant For the Btaka agreed
to epter Anke fact Finding at the mecting of Jansary 15,
1478, ‘fubsequently, the Szate falled to follaw eheoush on

Ehis agrestrent ag orlginally sagraead,

It ia undisputed that the Jarascy 15, 1979 macting was
conductad Ly the Mediator, Ma, Linde Skar, 7he Union
requastad - fact finding and it is ndwittad that the Stats,
acting through Mr. Schrasm, congented. Na gonditlons ware

attached ko the State's agreasent st that tima., fSes Goooh

Dips 3357 MoEfett Tasbinony, I34: SoneEnsn TEstimony Ts. 37;
kam1Ld Judae Testimopy Tr, 193=194, On the Following day,
daniacy 16, 1999, Ponald Judge, on hahalf of tha Union,
IaniLlﬂhbﬁ the Board of Perscnnel Appaals for inttiation of
Fact Llndine pursunnt o Beotion I8-37=-30R (2] iConplainniit e
Bx._ BO¥.

17 On Jdanpvary 24, L1379, Mo, Judga testifisd thot he
received a’call Lrom Mr. Schrape Indicating thak he had a

wrlpulation with respeck to fact Einding. This was the lguq

day on which the partics word o selact a faot Pindsrc, {Tr.
196) M. 2chrasm gencorally ageess with this tlaebskles,
I¥r. 37) ' The stigdlation prosented by Schramm o Judge on
aiarcy 24ch i5 Ln evidence in twe versions, the rir ke
orgleon (Def, Bx. A} And b yonarked exbEbit which immediabally

precedes camplaliant's Bx. 11,

Lé. Hr. Judge testifled {Tr. 196) shat the stipoletion

aentained tun algnificant conditions to fact Fimddng; (L] &t

Minited the Lzgugd doing to the factk finder to paraly ecspopsc
Lesues, and {2} Lb compellod ehe Uhieon to foregn the rvight
bo.strike (concdarted actlvitios) untfl the facc Flnder hod
Hade pubrlio his Findings wnd recommandations,

J-E—
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s to the flrst so-galled conditdon, the State offerad |
o erlienea o febut this beatimony, Ao to tho aooond
conditlon, LE in che Schramm cestimony chat at a moekbing
aith Mr. Judge on Januacy 25, L8T9, ha ageeed to strike oot
the langunge as par the upmarked exhibit which innediately
precedeys conplainant's Exhibit 11 In tha ecangorlpt,

He - Fehroam teseifled thak lie agresd to qo o Pach

Eimding an January 15, 1979 bacausa ls Wanted to awort a

prriko and bocavss he did not think the State was In “top
bad' o position® . [331) i goes on oo stalbs Bak on the
2dsd wf January, he das in the tovernor's office and he read

i newspaper artlels that the Union was reserving izs righe

e strike, [Tr, 354=306) On tho 25¢h he presented tho
sblpulntion co Me, JJudde, Mce Judgo told il that the
jpripulation would not "sail" with his mambership. Scohiann
tankified he agreed to olrike cot the language stricken In
tha unmik¥ed sxhibit. The Examliner obsecves that wiith Ehis
language stcickan, bl het effect Lo thal fact inding would
be neaningless L€ bhe Unkon struck befors ke Fpst finders
rafdaced. his final aplnlon.

19, Thiy Unlon pefuded to sdgn e sblsuldaclon. Schramm
|'.-J:|=n wrobe Bhe Boayd, on Jonvarcy 26, 1979 withdenwlng from
tlin. "joint" pecivion for fact Fioding, [Complainantis
Exe 31 Hry dudge called o meeting of the nembecs of hia
bargniping team and the presldonts of Ele Incal fac the
25th of Janmary and & abt¥iks vote ansued:” The strike dats
wag I:00 ALH. on Mareh 5, 1979,

Thiass Lackd hre largely withoult dispate. The Bxsminar

ean flnd no evidence introduced by the Jthte in dafense of

|the eogndltiona imposed by the Belpulation to linit the fact
finder to solaly seanople iswues as opponed to the collatersl

Hgunes that ware' dlpeusged in previous Bavgabnbng sessions.

I.T—
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Alelka,

The Uilon charges, in Count TIT, that on Pebruary

4, 1970, Hr. Sehrime informed tho Hadiator that the offar
aubmitted wan the Seate's "last, -beat and floal offer, and
MirLld be roplacad Ly a lower offer® if Ehe Unlon went on

In: the State's anader, it ts admieted Ehak che

cdiator Wid told that if tha offef s rejected and Eha

pion went on gkeike; the State would “resarve the right o

evert to lte formor offer.” ‘The testimony 1§ Ln aocord

Lth the pdslssion, T State denfes bnodks Snawsr that

tho HMadlater was told that §he aEfer wes the lask "best and |

!ilnal of Bap",

odnte

"4

M. Domald Judgo: beaeiffed that the Modiator-eold the Unien

At tdrliegd,

Callad of an sdverse witness, Me, Boliramm teotifled on

Yoo bald Gy meidigtor Ehat ghe could ode Ele
languaga,;. Lasb, best snd fipal affer to sp=ak
o vour offer, ia chady porrace?

Thia was ot the and of 4 long sedssion, and T tald
her I don't belleve tliece L8 any ciuch thing e
Yayry rare such thing af- o 1ast; best and Fimal
offer thae will pot b= chapged ahd =-

Mo, Bohramm, I want you to just say yog Of oo,
Did you An fact; say to haE that ehe could
chasncterize your offer as last, best and
Finaly yos or no?

WLEL thie condibions thak I stoted esriilec; YOS,

pid yom tell her to o in thoeos amd #say—
Lo kwll Mr. Judge, "This {8 dur lask, best - pnd
final otffer, hub we wtill have foon to meve™?

I teld hec that I thoughk LEwould ba inaccorpse
to charactertza it ad wuch becheoe wa #6111 had
room Lo move but i€ whe chosa to characcerize it,
I gouldn'e stop her; I dan't kaow what ‘sha wag
suying, 490 that Was ozacsly tha way Lhe cinvec—
gaildn wWank."

tean Lhat the offer convayed wao indeed the State's dast,

Pilon ¥elected and went to seriks, Wo cooditicme were

e, 218, 214)

bast aml filnal offor, and €he offec wonold ba pamoysd LF the:
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| It ie the Finding of the Exaninoer, by A prepondecance
%E evidence. fhat  the Stnte did in faot characterise Eie

ffar as. a Ylagt; beat ond final offer” and ik is admibesd
chiet the: State: coupled this charsckaslsation with tha)
Auguastion to,the Hadiakbor that. the State resetve lts right
o revert toog lower offer 1f the Gffér werse nobk acceptad if
the Union wank on strike.

| COUNT Y AND TIE YOTALITY CLATH

2L, Yhe Examlnec views Cowpt ¥ and, the Totaliky Clikn

s, subotaptially wimllar, It dig; tha ballef of the Examlnes
khﬂt appcifio findings on the Tocnlity Clalms are better

;nﬂurqﬂﬂ Tor discusaian upder conclusionn of Low, and oninion
ll:u:lnuri

COUNTER CHARGE MG, 5

bast: faith oy walkipng out ef the Februnry 4th peetlng while
i Btate was atldt willlang to negotlace apd. 8111 hod
= I+ 5. 4 B £ 0 O

Tha ovidence is cloar bthat the Undon left thoe meetlng

after the Hodiator hnd: copveyed tho State's "last, best and
linul.affer',_ Thora le no eyvidence: that the Medigtor told
the Union Ehet tho Stote balisved it ati1] had; FoGR to moves .
this 18 eonceded by the Btate in its proposed Plnding of
Lact Mo, 50,

Tt - testinony. of the Unlan efficials was thae thoy bookl|,
che charactorization of a lact, bade and Fipal:offer apd
Jecided: thare wan nopeint inoremaining An the meeting.,  Thip
AL poutee - ooouroed within, iours! before tha skrike dendline
STt B0 TR Y nn-Pnhfuq;y GLE i

iltdielthe finding of the Exanipern: chat under Lheass
Hlrownstanoes the aet of the Union in leaving the meeting
ol quatl fied, 0 I =)

-

224, In Elis chafqge, the State claina the Union evidancyd
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agreament nattling the srrike (Exnibit 0} ware ploned by
all parties. Tha quastlon reaised by the Txaminar at the
hearing wad whether the Stpto's exesution of these agrea-
nents wadwed Ehe right to file an untols Labor: practico
Charge bocauss of the Unlon desands whick sve incorporated
Liv Ehese agreaments. Tha Exanblner now fipds phat these La
language In the Return toe Work Agresment {4th paragqraphs-
Exhlhit 11) which rescrves ehe right of either EArky. £a
Ella an bnfair labor praceica shargs,

With roagpact to the Unicn's demapd te satify all pro-
Wialemn af the contract For the sneuing bierniun [including
hon-acondailic fgaued) , 1t Lag the Schramn testimony chat the
SeHIlong underday wers economlc nagslons only and Ehal,
historically, Hontana had followed a two tisced bargaining
prograim, (Tr. 332  Kr, Popeld Jodge kEaauified chat o
wiid Bk undecocenddng of the law thae unlass Ehe enelra
conktract wad dettled for tho ansulng bisnnium Ghat Bl
fgreenonk Eor-pay Endregscs would B menplngless foc Lhi
smployees could not ek the incresses (commencing July L,
1571). until the contract had been tatified. {Tr. 2410 Me.
Suhranm disagveed with this incerprotation of tho. law, s
atuthorlty for hia posltlon, Mo, Jedgo eibad 59=931 (2% Hos
1347 whleh beceams 2-1H-307 HCA, This statute was sepoalad
by Hection 17, Chapter 678 of the Sesglon Laws of 1979.

Hithook belaboring the lsosue or rendering a lagsl opintaon

an:the validiey of the Judse view of the Law, it le the
firdipg of the Examiner that thia aectlon could ceasonizbly
ciuge the conearp Felt by M. Judgae, a non=lawver,

The fssue raiged by ctha Stpta's challangs of the Dpinq';
damind that non—Tnlon peopls be coverad |l thie Retuen o I
Work Agreepont wan Lacgely dgnoced by boeh parties. ®Mr.
Aclieamn teatified (Tr. 60) that altimsatoely thay gave in oo

el
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that dssas, There was no parblewlor. evidonoa 1itcoduecd

Lo lndicate how thils demond avidenced bad faill on =he

fact of the Union apd EHr, Judge s nokE extensivialy cooss-

o examlned on tha rassons for Ehie diepand. Theo Examinec

Eiidn thit the Stake hus £ailod in fts burdon of proof on
this fmaue,

GENEHAL

i%. Hoth the Ptate and the Undios, in thair Froposod
Finlings of Faok, set foreh at some lengtl the
varicag offer= and - countar-offers oade by the parbios
thraughout the- negotisting sassicons which gdfe the sk gk

of these charges, Iéth the Onien and the Staks eeptifisd

from reconitouoted nobad which ahtonalosically ses Torth
the courss ¢f the negotiations on btha Wil Assmoea.  (Bag
Comploinaesk's Bx, 10 and Scato's Kx, B)

by ceason of the findings haretofore modo and the
conclugione and apinion get Forkh herainaftar, the
Exprinor doed not deem le nacwssary to sok Eortl speooifiec
Tindings as- to the praogresslon of the negotiabisns,

CONCLUSTONS OF LN AND OPINIOH

L. Raeference 1z made boo Bxbkibib B wileh Ea a summacy
of tha appllicahle statutes of good faith baggalning and a
general deflnition of good falth bargeining are the va:iauﬁ
Faderal decislopns and texts op bhd Kiubjedt, In rmaching
Comolumiony of Low, rocourae nust nocauxarily be had to
thepe geperal Atitenents and arp set forth ns an exhlbit
In an pttenpl ba alford understand ng;

d, HEEACIH OF COHTHACT ISSUE. Aa #ec forth in
Findingae 10-34, betlh pides breached bhe Collective Baegaln-
Akg Agressient. Addiblopally, the State here igrored toball
tho proviglons of parageasph 3 of Covarnor dudge's axacibive
order:of July 18, 199 (Ex. O} in that peootlations wore

-]




T S

[T~ R - R R - R

52

Rl e
Eroaee wase

pob copclibded prior to the consicestlon of the excoobiva |
budgetb: e Exaninar would aares with the argumint fals ﬁf
the State thot violation of b gontractual provislon ls nnt.
per se an unfale labor practice apd L& Lw to be noced Ehiak
the Mopntana atatute dogd net provide swch a provision as I
dood this State . of Wiscapain,

Furtbher, the Bxaniper woild conoclode that pelther uLdl
to a eollective bacgaining #itustlon has any obllgation bo
disclose o bthe other its: *bobbem 1ine” or "nola eard” in
the ordinacy Glituation at the ¥igk ofF being held ¢ Le in
i Cadkh,

Hokever, it ic bthe Exasiner's splnlon that we are
here preaganted with a different sitdation. Thats wire no

mgqatlations cammanced untll afror the executive budges

wag altted to the fiecal analyst and unell twenty soms
days bafore the Leglelature met, oObviounly, the Stats nok:
orly vielated Lts conccactual ehligation but boenlly
lgnored the public solloy set foreth Ln the Gowacnor®s
maeoubiva ceder. Wodle bthe Union did not @mpak o Weit of
Mandate, 1t 1§ clear Erom the teatimeny that Mr, Lonnld
Jdudge wea attamprlng to avoid thia very situation.

These problama, Lh the opinion of ihe Exardiner, wers
corpoundad when the State, after the First mastlng, was
pEterpting ko hide from the Unddn the detailn au to the
syt and felt comgroinlsed bocause tlhose detailos weras
“loaked" to the prass. At that timo, [ecesber 4-12, 1978,
the execukive budget wag flnalized; the Sovernor's sxegutide
efdes eithar moant gomething or 4 didn'c. By its canEnet
the Stato was atbempting to kake advantage of Lts ows
wrong to the dotriment of the peblic amslévees. It 1 tha
cohclugion of the BExumleer that this condust Gannoot be
charactorized sg gocd falth bargulning and that the Unicn‘s
charge in proven by a propondorance of the avidincea.
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| bldding or betting, ‘The record hars. raflects hard bavgaknd

1, J.:':.EIUH'I" 1YV — WEQ OOBS FIRETY? Even if the rocord |
below estahlichad the Union's cladm by & preponderance of
the evidence, which it doesn't, it Ls the cenclusion of
tha: Exariner that tho pafugal of e 5tala £ make the
Tlral move would nok nocasaarily evideoca bad faitlh. fThe
fodoral code low reflocks the comion sense wiaw thas
bargaining i4 bacgaining. Ko whate 1n Mantana stabuts ap
in the rulos and resulations of tha Reard of Pergaonnel
hopanls do 1 Eind any vegulcement that partleipants to
collectlva bargaining mugt ast Llke those aroupd a beldge

table or a poker table and follew n pre-ordained courge of

ing on each side; aomy disagresments and parssnality.

difforonces but bargaining with some dedication on both

lden in:an - a4ffort to reach sottlamant. The Unicn's ohar g
an this fasue LE disdias=d; i
1. COONT TL. SIE STATE'S WITHDRAWAL FROM 1']'|.CTE'IH|:|EF||:_i.

Thka Lo an extremoly @lose [sbde on the ovidaies,
fig nobisl Ln Pindings L&-19, ehoe State did ngree Lo face-
Finding ‘without condltion and then soughbt ko Lipups the
ho-abelke stipulation,  The sklgalition was rojoctad, '|'I|-=:
quedaticdi poeed is whether this ast on the parc of the Skaes
was bad fnlel bargaining end therefors an unfoic lebor
practice.

The Unlon urges that it vasy The testimeny of the
Unlop barvguining team is chet thay averted an saclicr
pErika, particularly with' the parsconnel at Deer Lodgo, by
sbtating thak elhe Btate had agrecd ko festfinding . Shen the
stipulation providing for "no strike" during Factfinding
or, alterpativaly, PactEinding goeg oub Bl Window if thorg
ia & strika, wal presented, lt was Lhe seraw that broke the
caimeyl "o back,

-] -




The Stata, in defense; nrguas thak thers wan e one-of-
1| ona mesting ab thé tine Bactfindlng uvas agreed upon and’
3 Lha® dgreement was feached, in separate tooma, Lhroudly the
4 [ ‘Mediator,  Moreovar, Me, Sohramm Lesblfied thac tho
5 | stipulaticn cune into lslns when ho was glbting dn Ll

Governor's offipe and road o pewapaper article that in-

disated tha Union hod & acrike date, (This nedvagaser

[

7

8 | article was not prodooed in ovidenos albhowgh bath parcies|
9 | obvicunly assertod every sEfort to Find the AT, | |
0

do Theras Eg litcle cese 1wy on point, Tie Unian

I pltes WL R.B. ¥. Thompson, Zpey, 70 L.E.A.M; 3583, Thara

2| ic was held Ehat a Teversal of poslilan aftar a mippoaed
13 | “sqrecnont resched night Bie considerod nd wvidence of [iek

14| af ool tartn in bargaining., See also B.L.R.0. ¥. Tokng

¥ | choaccoln Snpeling €o., 368 F. 34 321, Howevar, in

6 | Thompacn, the applover Wont further in that he totally
I ranagad &n n prior agrésnent onoone lsgus after all oof Lha |
16

other fgguas hnd been sotsled. In Cacolivie Farma v H.LiILK,,
12 | anl r.ad 2493, Ehers Way also a rakrest fron o previously
e agroadd position by an epgloyer. Thara, i was hald Ehat
2l tho chhnge En positlon was noc teken Wikl the purposea af
frugstratipg ultimate agroanent and tharefore was oot an
13 trifair labor practice,

4 The ultimate guaation of whebthor the State'd Inuiabane

23 | on the Btipulation as a condlélon to facttfinding amsunted o
26| bad Eaith 34 a fubjeotive call apd lhvolves *finding of
T mocive fE mtate of mipd ubdsh can only b laferred from
W | oircumstintisl evidenco.® [Hee Thonpson, Ruepcal - Hindoight
| might wall cowpel a conclysion thas tho BEate's bargaining
rgent made a nistakes  Bowever, in tho light of the fact
that thora wis o faoce—to-focd agressent with LRpact to

2| ene CactEinding with ogportunity to dlscuss condiiclons, and

||-||T|.—I:.-:.I_ “15_
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it tlin light of tho tesbimony thabk bl atclpulakldan cams

lnto being beasapes of suppossd nowspaper acoodnbs “Too an

Imelpont ateike, I am not persvaded that the demaond for
nelpalintion wag For the purpose of frustrating the ultimate
ageenmant, Te LEg bhaesfors Bha BExamloer's ddaneliaklan I:iu-ll:E
thie charge, although eucrenply close, jas Dok Lieen proday L!u_l,r
i prepondecanoe af the evidence and that this charoo b .
dlambaaml,

e, COURT TIT "LAST,; HNEST AND FIHAL- OFFER"

Thid charge involves a clalm thet ab' the Pebiruary deh |
meoting, the ftate made o lsat, best apd Elnal offer throogh
the Hediator opd indicated [t resecved the rlght to reverc
ta L3 former pffor 1€ Ehe Unlon went on strika. Ban
Fimiing af rack No. 2d.

Tl Easkd of the chacge are ausnesliesd fully by the
avidenge. Thara le, howsvirc, po evidenoe that tha Stise did

In facy veverk oo g former offes.  Whils the Facts of e

chapge are’ suftalued by the evidonos, thee does noc co-

tablich that aweh conduct is an wnfair labor practice, The

olther party may retract an offer pob acceipted and revect to

faderal cosa law sited by the Scate is most persuasive that

g lower offer without helng held guilty of ad-falth

bargaining. Beo W.LiR. B, ¥. Alva hllen Indaacrles, 369

Ped. 24° 310N L ROBES v, Tonds Commenicatiana, %67 F- 2d

GTL.
Un, the bapis of thans hinldings, [t is the conclusion of
tlir Examiner that the choroe be diamlbded,
T= COUSTER CHRRCE &,
Thiz involves & claim-of bad faien by che Stace becannm

Lha Wnkon walked oot of the Fehroavwy qih msating, (Ses

Finding of Fack Ha, 5.) The Union was folly entitlod to
believe that 1t wos tho lase,  heat and finsl affer ac, thag

-]_Ea.
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| tira. There was no bad Falth, ‘under thosa olecunmstapdes, in

| goipg home and proparing for the strika, This charge is
di=nlasad.

: B. COUNTIER CHAHGE 10,
: Berd, the State plaimg that tho Onlen was guiley of ba
Hfﬂitﬂ barcaining when, on March 7-8, it withirew a Unicn

i offer made at & prior hearing after tha SEaks had sOCcaplad,
For the reagons set forth Ln FPinding 23, this chargo ia

dirntnsad.

. COUWNTER CHANGE 11

Thim ohacge hea Lo e with tha =laim that the Unicn ua
quilty of bad faith in inataklng that rablflcition of tha
entive contract fob the two yaars kn the nexc blennidm be
moconzlinhed am 4 conditlon of seccling Lhe secike.

The Exaslner concludew that in tho Face of the lagal

|uuthnrity talled upon by Mr. 'Donald Judge, that the Crion's
jpoaltion i botally juatified, The public onplevesy had
Dean on- gtrike for Lln axcess of p mopth, the soconamic Lkspa
woere aettliod. Ik seems to bhe Exaniner thak £f the Ondon
offigiale had Cailed to fngurd Ehes the orprlayiaan woald
rheive the cconomic benefite of elhis struggla that the

offloialy would ba juakly subject to 4 great deal of

writleisn.. legiglativo focks ars nok alwave drafted fppd
anacted “with the clarity or preclsion of the Tan

Ceammandments. Tk Li therofore copncluded Bhnt thara way no

bad faleh uvidenced by this demind and the counter charga

La dismloget,

10. COUHTER CHARGE 12,

This chargs (s dismissed for falluce to sustsin the
chucge by a sreponderance of the wvidenoe] Tha Examiner oa
£ind nothing of substance in tho record:-in suppart of the

charge or in defande thereof. Evan LF there were ovidencs,

= L
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there would remain a guestion of whother a "loose and” 11k
thin would sustain the charqge of had taith bargelnipg wien
Ehe subeshntinl bacgaining had been concioded.

Il. THE 'M¥PALITY CHAEHGES,

Each of the poctios hag nlloged chat tho obhor; "y Eha
trEuliky of fts conduct in che negotiations® was gud ley

of boad Faith bacgaining. In the Examinae's vlow, Eha

LE ke khe copcluaion 'of this Examinéc. that all of 'r.hl::nE
dharges ghodld be di pnisded for fafilure to sistasin the
surdon of procf lmposed uson the respactlive parkcies,

Onoe- the negotiations searved they procoodod oe a Bana
bidiie appaars to hove busn. acquiessoed in by the packion. Thi
Lagelnony aned Ehe Binutes or notes: Kept Ty Ehe reapective
partisg sugaant Gona movemert At pearly pvery amasisn,
Whiile tho evidenoo roElects clearly thot the Undon: moved
further from ies origimal positton than Ald tha Scnks, Ehat
ba ot wilsed an determinntive. In oany bargaining pro=
civdure,  Bhe gisgres of meveament From orlgloal EoalEldan
diepands, ln laroe naamics, on wiore onop @E@Ereo, The pa-

gotiations wern rendered moro difficult by the fact that this

Seeta had eleoted too-depart from the corospk:of "ooroos-cho
board" and ineisted on perosntasgs Anprogsss, lowsvsr, chis
Wiha ks Stnte"s righk,
Wikl the axcepblon noked in Cokciusion of Law Ho.

¥, the Exmnminer concliudes thak neizher side has sstebliabed
by & prepondéarance afF the evidence thet  the other sntered
Iinte tlus pagotiatione whth o diapoaltlon nek to bavaain or
that &l obher did ot pake g Alocerd abbamps to raach on
agraanisnt, Bokl Setallby elalms and I:-:n:um-_ W onrs Eharefacs

dismlsaad,

=1H=
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| 12, QUESTION OF WHETHER P STAIEE WS AN HHFALR

4 | LABOR PRRCTICE STHIKE — BACHE PAY lEspEs.

3 The propoped order sobmiitad ae part of che Unlon's
|

4 | proposed Fladines of Fact and Conelusions of Law proposes
5 !hhdt il of the aeriking employoes be paid all back Py

fi | toquehar with all bonofite attendant bto spbd A loyment,

7 | AL hearing; it was tho contantion of the Dinlon EhHat the

é i:n::ike wag an unfalc lebor practice sccike. The Union

W lUUﬂtEﬂdﬂd that the strike was precipitated by tho Statwe's
I Laiabtancs on tho exesution of tho Gtipulatisn bofore FogEe

I finding eould commanco. Hhils the Exeninoar hwie Beld the

12 ['Brata's acticis did not epnskithibe an unfair labue practica)

13 | the denand for Lack pay cequeires dlacussion
it An pnfairc labor pragtice strike 4o ap activity dndidated
Is

in whole o in part in resgonde to unfalr labor practices
16 eomnlbted by tho enployer, An ccopomie strike id one Ehat

1T | 4q nelther ceusad ner prolonged by an uafale Labor pracelca

It o tha pare of the employer,  See Mporria, The Beveloping
1 | panor Law, page 524, In a very recent docislen, thie First
M |cirouit coure of Appeals held the pivotal gquesticn le

I |'whethur the unfaic labar Beactioo in a proxinskte cause of

1, the' strika, Soule Glasa o Glaging Cos v, N.L.A.H,, 107

23 | Lupm, 2781, 3791, (1081}

E =gy tha bhirgst oF the tegtlnony 18 that tha pablic
23 | anployess were wary ipket sbouk tho State ' position on
26 cconomle Lemaes. and thoe, gk lesse, the Doar Tesfpem Lnaal
2 | was prepared to oo on sceike,  The aprocmgnt on the part of
M | the Htate For [npt finding wis accepted as & good glén and
9 | werikn Plana wese put aside for the moment. ‘The peesentatibm

10 of the stipulatbion on or about Januwary 25th resulbed i

| the petting of ke strike dendlino. Admittediy, the pastiy

3 | want back to the hargnining table for furthier negotiatlions

=l0=
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‘Gtate's popltion regarding wage and bLepofli |ncrease pro-—

Which extendod Lhicosh Pebruary 4ty

The Exonlner concludes bthat thi State Aact with
respact bookhe atigulations and cordlilons ended the morca-
toriom on fixipg the strike deadldine. Howdvar, the
Fricnillner cannat find gulistantial svidenda in tho record
that Lha Stake's Insistence on thoe atlpoinkion criggercd
Bl strike.. It apprars foom the record that the strike
wag lmninent befora bhe condession on fapt finding and

Ehnt poncegsion only resulisd Ln the moratorfum, o

January 23, 1070, Mr. Donald Jedoe weaks the State'n
nagetincor and bha Mdnlnistratoras of kha vaelous inseitot-
Laona hand- advised them of the atreike deadline. [Comslalnont's
Ex. B) It la to be noted that Me. Judge stoted Ehatb Ehe

nanbarn falt the strike was nocenpizy "in the faoe of Ele

paosuwla for the 19840 - 106T bigonium.® It is conoluded From
the total pecord that the girike was nn o egonomic stcike
ond was: ok 4 optrike proglmotaly- caunet by tha alleged
untnir Ssbor peactica,

1X. Tha clalw Por bask pay is based on S8ecblan
J=A1 =406 (4} HCA. “Here, the Exaniner has condiodeod Ehad

bhe Ekate's Ipsidtencde on the stipolatlon ai & ocondition

td Eact finding did not constitute an unfaie labor practice
a0 this statota doan not come into play, Thees s never -
b Ehe resotest :uq:gnr-tl.un that the unfair Laboy pl'qr;u.c\::
olaiped, and Eounmd, sagninst tha Sedta FhE Ealling tn
conwvena Ehe birdaining sessions as contractually sgraad
lind wny gare in the cesulting: steike,

fn the federal level,the Naticnal Labor Helationa
Eoned e conslstently held thabt theas fnvolved ln bn
admitred unfair labor gractlee strike aro not ontlelodg to

back pay.: Sae Combork, Ine., 152 M.LOR.B. 10HO3G

-2”-.




| rachidnery should be wned to remady thi
undeclying unfair labor practics withoot '
3 underweiting the strikers withholdipg
. of their labor to effectuate thak pesglt.®
5 In Internitional u of Eles, ludio & Machine Workers Vi
:HigiﬂLE:. BO4 Fad, 2d €29 (1979), the Circuls Court of
5 ;ﬁvvualn of the Oistrict of Columbin held thae this board
ID“ILGP was not arbitracy nor did 1% frustrato che purpcHes
g Iﬂf the act. This decivion Was  ocltad with approval
g | EECERERY An Matehouse: Indon w.. WL R.B., 652 To2d°1022, 1020
1 (Fifeh Cirendit = April, 1881);
12 1d. ATTORMNEYS® FEEL.
i; The Union requests Lo lts proposad Ocdeérc and in Lelel
1q B0 award of attorneys' Fees under the providlons. of
0 Section IW-I1-406 (4) MOA. T 4w conceded in belap by tha
" Uplun bHhat the attormays” fess ace not spacifically pro=-
- vided if that seotion ond Lt is ucged that an awacd is
A implied by Ehe leanguage in the statuts.
% The Hontann Suprems Court haa Jong ndherad to the role
a0 Ehat attorngya' foas Hay not be awarded ko the succogsful
a| parky unless there s 8 conbtcactusl agraoment or unless
a7 there is spacific sbtntutory authorization. Soe Hikels v
55 |Bartas, 150 Mont. 111,454 P.2a, 606 Vetecans Rehabilitatisn
24 Canbar, Ino. w. Biryer, 170 Hont, 182, 551 B.2d LoDt ;
35 Hlttner ¥, Jonal cCarp,, 16% Mont. 347, 545 8,24 Lugd.. Ti
% in ®hi. dopclusion of Lhe Btianlner that undar thess
25 COnEn il nH?rd could not Ba mida in the absonce: of apecific
a6 dtatutory authorization. Morsover, sven if this hoard had
) the equicy powar of a District Court, the elulns here arns
a0 ok of the typa which would bring chis cage within Foy w.
| (Ardaracen ; 176 Hopb, 507, 530 P,Id 114, an equlitable eiception
% to Ehe gemerdl rolo,

A=
P e e g e
Fit len. sp——

PEven lf the scle cause of tha strike i
unfair labor praceice = = =the boprdia
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Mt all bimes, matarial o this Unfair Lebar TeEnek Lo

arplaing, the Stacte of Monbana, represspted by the Governon
a4 hiw nsents; was & poblic ssployar; and APSCHE was an
xclusive roprasantative of certain publis epplovess,  Bald
ublic emplayer (herelinafter raferred. to as Speerpor s
Bargalning Agent) and exciusive representative [horsinigfier
guferred to on AYSCME] , ware at alt tinaa subiject to tho
Collectivae Rargaining Act for Publlc Enployees Law,
33=31=401, et . sog;, M.C.h, and wera engaged in oolieccbive |
bargaining as get farth in 39=-31=305 H.C.A.

The Governor, throuwgh bis bargainlng. agenco, has
rofused’ Lo Barsain collecsivaly in good Faith with LESCHE,
[Eho exelusive reprosentative of certain- public smployecs,
fhiich &5 in violotlon of J9-31-401(5) M.C.A,

. The Governor, through his bargaining agenii amd EuUpor-
visory help, han seatralned; intorfered with, and/or coorced
mrployess in Ehe exercdise of thelf clghts puarantasd under
Sactlon 39-31-21,; ot [ag., M.008,

The bargaining sgenb'# Fallure to nagotblate in gooa
Caith was the cavde ‘of, aod ceowltod ip; in wholr or in
part, tho Fabraacy lg'-.rgl. strika.

| The tnfalr Labor Practdcean alleged sbeve are tora
spocifically mat Forth by way of enuneration and not
axbiatabion in Coonkn I < X as Followss: M

COLNT 11

Thatl. bhe Goverooc's duly asbhorlzed bargaining agent
agraad. ko n joint potition for factPinding at the
Januaary 15, 1973, bacgaining/madiotion scogion..
pubsaquencly the Bargalplig hgent failed to encer
into the process of faccfinding s originally ngraed,

GO TTE

That on Febroazy 4, 19749, the Governors Hargaining
Aigent said khaoe the public enployar s "last,  baskc
and final offer” would be roplaced by a Llowar offer
if MAFECHE went on strikd,

CounT 1V

That the Bargaining Azent called for twe bacgaining
sasinloneg, one on January 11, 1979, and - the othar on
FabruarI 3, 1979, In calling each of said sesslons,
Bargaining Agent represented to AFSCHE that the Stala
had "egom to move!, HoWeVer, upon commencamont of
eactl of sald pasaions, Dargeining Agent insisted thai
MPECHE make the: Firogt move,  TIn the Jpnoary 11, 1979
Bubdion AFECHE was geinpelled to countar [k own prior
proposal;  Eafgwiniog Agentis unwillineness bo mako
concasaions, dilatory bactics, conditional megotiations,
nnd refusal to'make propospis or demonds, constirtutos
a follure to borgain in good faith; Eald ipatances
include bat are not limited to the albave-penticned
moutligs,  Wherenes AFECHE, ot 211 times menbdoned
Imrein: baogained Lo good faith:
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SYATH'S COUNTER CHARGES

CHONT W

Thot fhcongbout the entire courso of negotiotions,

the Govarnor's Bargaining hgant has bacgeined
aonditlonslly, apeculatively and with mipropresentacion
of nuchority., e Sovernoc's Bargalning Asent
Sifehibened AFSCHME with laglelatlive disapproval and
retaliation, Whils, ‘in fact; Lhe_EargaYEing.Agunt

had ‘mo agthority, to make ‘aueh a threat or cepresentatin
The argaining. fgank satated cthat AFECME was sobting
wages for all othaer state amploveass whan the
Hargalning Agent's otatulory duky Was to bargain only
:;;gp;hc enployean' axaluaive representative, ..,

COUNT WIT

That the public amployer [afiled oo:reopan negeslikbions
on applicable soopnemls lssuss sufficiently in advapoe
of tho Bxesitive ludgec sobmibkad ba Lasiics eloe far
adeguates negotiations to take plaoce.

5. That AFSCHE evidencod Bad faltlh by walklng. oot of
the mediation scnsion on Fabruncy 4th while the publies
airployar wis ®bill willing to negotiate and wtl1I Bad
Plaxibillicy.

B, That APSCHE haw, by the tobslity of ita condick
in bhe negotfstions, faileod to negotiata in gaod Faith

anid has violated the Collective Dacgaining Aokl

10.. 'Mak Suring the negociabtding wesgaion oo March 7-0;
1379, the public amployer agree=d to the craviowss AFSCHE
darand &f 340,00 and 2,758, Hewsyer after the employor
had geeepiced thia domand AFSCME witlidred 4k ond |
instituted 2 now demapd fof s highec amount.. Thia |
ragressive bargaining on AFSCHE'D povi Lo n &laarp
fndication of theirc Zoliure o bBafgaln o good foith |
pod intention nok o Feach sagrooment. |

I1.. 'that diring tha entire Ipgdidde bestwsen the
partian, tha ipstes involved bava boen wcopnomic

fmsuEa and thet tha FPECME conkchict Le ooly: open for
the limltad porpooe of disvussing =cononic ioouwen.
lgee atbached exhibit "AY)  Nevactheless, in ocder to
Exunaleakts agresmant, APSCHE insisted during the March
T=8th seynion that a non-economic dssun [canicinwaslon
of the cantroct unchangod for' the nest bisnnium)
bocopa pare of $he asbEtlensnt, This issis had never
baap raiadd prior to this negotiating somsion, Tho
ingtitotion of pouw demindo aftar impopss has: been
reachad 1la Turther indicacion of AFPSCHE®R-bad Thleh.
Ii mddibion, APSOHE ia now siriking for a non-economic
lwpue. in violation of eha'contract poovision ciced
ghovo, Sinse tha centroct is not open éxcaplk £or
#oonomie pubjectd, Ehis violation of the exgplicic terns
el Lha agraament cromsetnds SFSEME's bad Faith of
putting new denapds on bhe table at this late cime.




[ 12,  Than AFSCME refused to wlen any retucn to work

agreenant  unless dc-coptained a proviasion poovidipg

Yulnstatengnt aof "all enployoaa” at the affaceed -|.;|.;|;|:|:;_
sitas, nob just those undar the jucisdiction of RIFECHE.!
such & clauvse wyas included in the eventual Netucn to |
Hork Agresmant {Exhibit *B* atbached),  Insiotance on

hnr-;:t!h.'.nrij over tha rights of erployess nob under thein
Juriedicticn or under this collectiva bLarsaining agrec—
ment In & fupther indicatlon of AFSCME's bod fadkl apd I
intontion to ffustrate agreesEnt.
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deehlon 39-31=40% HOA providas that 1t 40 sn unfele

[1nb3r proetice for oo omployer for

"{E) Bafuse to borpain uullan:;'mlT in good f'alkh
with an- exolunive repressotative,’

19-311-102 HOA provides that Lt 4s an ufelr Labosr poootice
Tar o Labor arginlization ar it BEgantn tok
"2} Fafuse to bargain collsoblwely in Ennd faltn

With e publia erployer AT 1t has hesn aalpnatad |
na-Ehi excluaive pepresontotive of mploymas.”

L
[Beecion 39-11=305 MCA providsn:

"{ 1} The publie eployer nnd Lhe exelusive repboson=
Latl ve throwel sppropeieto offlciole or thels Tap=
rasaniotives, asholl hoys the authority and bha duscy
o bargedn eclleotively. Thias duty axtends to the
obligation te bargain collectively in poed faith
na nat forth in subsection {2) of thli seatian,

(2] ¥or the purposa of this choptern, to barguin
eolluatlvaly 1o the performones of the metual ob-
llgntion of the public erpleysy or hin dendgnnbed
ropraganiabivan mnd tho representablves of She
axtluslva roprosentatl va to mont At rewnooable
timon &nd negobinte in poed Folth wiby ruupeal Ea
Wagad, hours, fringe benefita, and abher conditionu
of anploymant op the nepotintion of &n agreacent
ar any questlon ardolng tHersundor and the sxocu-
tion of n writtan contyeat Lncorporating sny il LT -0
et redched, - Steh oblipation does not ocapal

alther pArty %o agres te & proposcl op require
Ehn malting of o amaazaicn.

{3} Por purpases of shate moverrmant gily, the
rejqulranant of negotlating in good faith moy be
met by the gulmldelon of o pnegetiabed sobtlomaont
ta the Ieglalatuse dn tho axecutive rudget op by
W1l or jolnt resolutlon. The fotiors to resch
a negobistad dettlenent for submiasion i3 not, by
iltaalf, prima focle evidenee of A failura to nag— |
otiate 1n good faith,"

(The Montana Suprems Counb, in Bomrd of Trisbees v. Stotn an

irel Boord of Faroonnal Aopands, el ml, 364 %§. Rphr. 2711
(Decmnber, 1979, hes noted tha glniliurity hotunen the Mont=

ini follectlvs Bargnialng Aot nnd the ¥abticnel Letor Aelo-—
tlans hek and sugpgested the approprintensas of considering
Tadoral cese law in Anterpreting the Hontano Aot

Bargnining in good foish under the Padaral Aot lias Bess
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varioudy definad in the declsiopns and the taxts, & Tew

BIAMTlan OFed

A+ Tobulity of Conduct. 'Tho duty to hargnin In
good foith 1A an Yobhligation + - . o Partlcipote
eetlwvaly in the deliberations s¢ ns to indianbs s
Pragoent Intentlon to find & heals Cow ney aarient

+ « o' This fmpliss both 'An open mind end n ain-
cera affert . . . to reach o eciron ground.!  The
IPesatos or abdmion of Antont 'naet oo didcarnad
fram tha Pagord,.! "

(Horris, Tha Developlng Labar Law, pega 278.)

"Tha sourty hove elopified thia requlrenant uy
Tullng that in order to Fulfill thelr mutosl pood
falth burgoindng duby, both the emploger and the
eiplaoyesn! reprasentative sust: L:LEr mitar into
negotlabionn with an open mind, 1.e., wlsliout o
}rrnﬁnturr_in&:l dleposition uwot fo bargniog ond

2) maks n aincers affort to reeeh mo n@Toamant
on mutually aseepbable tarma."

(i #heal, Labor Law Ssation 16.0202).)
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and cozta,

A0 LRE HATEER - QI UNFART, BABos PRACT L
RRERTCAN FEDERATION OF STATE, COUNTY

AL BMUNTCIPAL EMPLOYEES, APL-CLO, OLE 11-2-79

|
I
[
)
Copplainans, :
I
=¥H= I

I

GOVERKOR, STRTE OF HORTAN, i

Defendant .

DROEN ARD DIECIBION

Lo thinm procecding, the Amieloan Fuderntdlon of Brara,
Canpney  and- Hunieipal Engelestuecs , AFL-CIO, |horeatces Urigon
hrings fourisan dapdiite chacdges of unfaic labar Frastios
againet the State of Montana {hereafear Etace] wundor and
puriiant o tle Collogkive Dargaioing For S6aks Employensg
A, Sacklons 39=11-Lo] Eiiruus i - 35=31=-4400 MO0,

Frezeatlng pending befora the ordersiguad Examlner i

the Uniop's Moclon for parelil Euinirary Jikdipien [liakdlity] |
O Connts I, IT; ITL, IV, VI, Vil and HIV. The Scoave bhos
tounteroadl with crosa-motiops tor dumma gy Judgusnc on sach l
Of i esuBarited: Uilon oodieRr . Adddblonoiiy;  the Sepce
hag iovead foy Parkisn) summary Judgmient, linkdlity . on Union
Count X and ngks for Asienary Juddimant Lo tho affecr that
Lho Urnlon, .0 tha éeployecs, ney nob recoive rebpg-
aotive back. pay even Lf one of plie wplalr labae clarges ia

pravan and that the Unian siay potk recoper attorney.'s Loos

indlon Counts ¥, Vir, TE, ¥I, X1l mnd ¥IIl arp pot
subjent to Moelon far Summary Fudgmane by mithe jaarfy.

At 21Y tlines hove irotarial [1979) lus Union wis e
axclunive reprasentative of the BHployaan at warious stako
Inseitytions,

The Unlon beings Fourboan wountR of ‘unfair labor practicws
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|exclugive rapragentativa of gertain public airployens, which
|14 i violation of 29-11-d014{%) H.C. L.

[ehe enunarsted fourbuan counts repraiente an unfaic Lahor

praciice on the part of the Sentes. Al Eional iy, the Srpte

i¢UUnLer—nhn:gu= are lhowiae immene rrom dispoRlcives Tuling

previeions. of JU=31-4401,. Vhe allegaklons arc-ouwimiet 2od
in khe amendod chacge as Fal lows :

"irha Governor;  Elicoaats bl bnrgatinkng agenci . |as Fadikis
to-bargain collectively Lu good Ealel with AFACMIE . the

Tho Govecnor, Lhrougn Hida Largoining sgents and S0 =
visory help, nas cescradnod, Inteelersd Wl Ed o and oy uuurcn$
amployees Sh ' tha exbroisc of Eleis rlghts guatantecd widar
sectlon-30=31-21, wt, Bo., H.Ch,

Tha bavgalning aganin' fallues o nogotlnte in ool
Ealth was the Chuse of, and resulted ing in whola orin pasg
Ll Pebruazy 1990, pivige, ™

The SEaen has filad an answor which denics thit any of

it Filedl oiglet caunbir-chacgan of onfaic  linoe prookios

El',-l:lill.ﬁ-r- thiz LT EET e Sid-ml choan I_:rjl.ullq_q'—l_':l1,|j_'|||_|_-| [TRTRIET Liitisgg

-1-.u.|.'|'u.'|l:'1|'-:rr:_|-u:|-' driapequond ploading.  Ia nummaey, &by of Bl

Unton's speelfisc county or chdiddped ars nob Ll pubnck af

clEbhur a matlon Foi tummL ey judgisine pc oa Grusa-mest ion  fog

by whe Examiiger ot Uiy Plmoy  this, there Wil ta g lieaeiimg

Ly "L ALY, Hewvtion 1M0=11=4i01 M.Cohy neti fortl
Lhose actdone whiah wil] subjuct a pabllo amployar o e
shacrgae of unfale lebor piraccice.. Tie companton sectio,
.I.ﬂ-:'l'l-lillll epacifian Lhasd aclkd on Chs part of o labup Crgan
sation which ore decrcd bo bae untale Lobor prracelcsg.

Yiclatiohd of eltlis section ars HiifrdecE B4 tha jﬂr15ﬂ1ﬂ1|pJ

ntlthin Eoard. -Sgctlon 59-31-q03, Section 19-31-405 ana |
Bockion 19-31-40k peavlde For filing of ganplad it wrd ﬂfuﬂﬂ%
coRplalnty. and foc hancing bafore ehe Board or an Benmdper,
From J-11-406, an well gn:sduiniscene v rulos adopomd by

khe Doacd; the proceadings e Ldsd Formal . both Ly p besnall g

=

Bummary juclgnuiik Llﬁl' Ll flidba. shmilacly, vwo of the Ststo ]

d
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The vast sujorivy of che Unian chargoy aqoinas Gl

Bt

Skate and bath of the remaining: oroan-chargus of Elie Soass

L

4 |Bilege a fallure to eigage in the collacbives birgeining
5 |process an good faith,. T appllcible statuke ig 19-31-305 )

g M-C0 R which provides, in des ehtlrety . afd follous;

T "1l The public snployar and the szolusive CH e o=
tuedlvi, thraugli appropriate affiolals or thoip Ci=

i radentaclves, alall have' the sdehoricy and tho dukby . 1)
bargainm ‘calleclivaly. Whiis duby extonds o bhe obli- |

o qacion ba baegain eollectivisly in guod faojth as il
Eorth ln fubsection [2) of bils EEEtion. ’

1]

AZ)' For this purpodic &F Ll chaper, to Lhrgaln
I collpotively is thy pertacnanog f the mutoal ehii—
fablon of tha peblbic chbgs Loy ar fhiia tlorigna Lad
iz Fopridientatived  diml s Lopifenentatives of chs e lunive
tapreasntative Lo mect’ Al Tascoppnbile Limen ol neqot lage
I I good Ealely with Fonpent Lo wanoea, hooea, Coinige
bunelibts, and other condltions oF employrant Gr el
i4 neqorlotion: 8 an agraunanc or MRy QusdbLion wrinlng
Ehevaumder and Eho pruutblen 00 B Welcren maintrauok
14 Lhentgarathng. any diprecioon | cebibisds Sl bl Egebdog |
does nol conpal oithes Parky’ to ogroe to o pPropbEal or
T Fogulee, Bha moking of: o capoesaion |

i7 [A) Por purgoscy of BLatd sovecimemt Sily, thie requieg-
menl of pegolisting Ly gacd  Ealels may b et liy mhi

[8 subiibasion of a najolitod swbtlament Lo Ehie lagis-

Lators dn clebakeaul L ys hudgaet or by bLIT ar Inine

19 resalution:  The Failurd ta resch o aegotiated sat) le-

mant for atbimisslion s Bk by bteod . prlma FAooa

0 ovidenca of & failure to meok late i good Tadtl,

2 Hacausu thi Mofitama Avh Doy YUt B Feael e ooiglich bdeg -

27 |¢ay, thare is ap uEldrstandabile Lack of Boreraediint From. dur

2] |Mantana Supn'-nu: Courty,  lc e -houwover, peknowlodged slhat L'.-n.]

24 |Hootans Aot by patbogped cloftly on the Pederal Aot and i

25 |18 Further Avknowladged £t our Cohrt hids: turnad to Peders

26 |Shdel for anteacpoetation oo wWe do hare roviesing phe

27 |wathoricies clesd, - Sou Board of Trlstmes W, :Il:qtu ¥ rol

26 |Esard of Personpel Appoaly, ot al, 36 Se. BEpee, 2901

o | ldecided Deoandssc, 1979), oapa Bignifliiine ditferonsa neitid

0 (RatWaan the Fadersl fet and ble Hoptana . hob iy with réapaci
1 IL-.'A tha prodceutlon af jinfelr 1abor PEACELCG chacgasn, Undar

b ¥ fthia Fadara] Procoduta, & unlon or cptlaygen Fiics 5 cromge i

-]
=ain

edirss gE,
PR g




!
&
i
"
g
[

I
11
i2
I

i5
16
I7

i
L

2
23
24
25
Fiil
27
28
24
an
H
£,

jdiperacion, thon Pileg o cpplaine which & progocited by

|tha Haclopal Laber kelations boaed investigaves and, in &g
|

Bl RLER, laece; tho inltinl corplainont Ln fass of 1 gnion
Oroan employad cetalns aeh control and Fagponsibility for
| Ehe presecution oF ehe action before the Goaed & his thio s pele)

taf suntaining 1t case Ly "a propecteraton of kb eridajpme,

rReview 33; o4 paga 45; |
gl

[SRAtels crondemotions 4re brought under cho Erovisiong of |

Had gensrally Loring, Liber Reiationn Law, 2% Hontena Law

#4,  BUHMATIY JUDGMENT. The Untop's noklons arl - bhe

Mala’ 56 H.L Qv P whiel ipe applicchlile hera bndec cias |

provisions of Montans Administrative Code.! In Anaconda (.

Y. Ganeenl Acotdant Pire & Life Assorapes corp., wk'sl, 17
—'—-'\-l_l—u-—. i ik — A,

Sk Rper: 15HT, our Court sdmmariged priori eallngs ag Eo
uhel & Motion for Sunmacy Judgoont shoold b i rantod =

"pele SE (), MiRoCEY, IV, BiEles ENaE Gimmary Juadgmenc |
shall be rendoeed only i6:
o4 skhe pleadinga, depoal Elaie, apsdecs o | nesrro-
gatarian, and adwisslions on €ila. . .show thit Fhore
18 no genulpe fwade a5 thoany materisd EFact and

that tha woving party s ootibled to o a targimant as

a matdnr of Law. *®

The quostion to be decided on . mobion For:sammaey
Judgment ks whabloer thore 1sa QiEnlIne lepue of
natarial fact asd pot bow Cine lssuw shoald L
decerminod;  flhe heaeiivg on the mat oo Ha ncit m Erial,
Pulton vi Clark 1197651, 147 Mant, JE8G G0 0l LTI
Mattouccl's Buper Save brog v, jlustod Corporakbiong
CLETEF, 16H Mont. U011, 491 plig L,

The party wmaving oy gummacy |udgpant lae the buides oF
afcddlie the complete alisdanece of GOy et fepsuos G o
All facts which ard idespad maverial ig 1lght at those
aubatantivo principlec which anelelisd him oo u Judgmit i
e i matbor of law., tirland v, Anderson [(197%0), 1&%
Mopt. 497, Sd@& P.2d 610,

In Haher v. Sktewart (196G), Y40 Honk. LET ;. Ldl, 413
PL1d d%a, thle Court cited & Hoore'i Fedora) Trapktion;
SeE, 56150075 i

"!The Courkbn hold tha jmovant to & stelet stapdard. e
Hatisfy his- burden tho inovsant silist mako g Hiwing Ehak
L8 quita clanr what tha truth fs, Amd that axcludes any
real qoubt a5 to the existence of any genidne icsue of
mikterial Eock,

_.*_
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LiLir]
Tafmeyn b8
Elrirn e

st AL Ad ek ehoe Tunceiop of Ehd - krial Lourt Lo
adjudicate ganuine Foctual fgnoes at the haacing on
Chiz motioy For Stimmcy Judgeant; In rolihg oo el
mabion all intecencan of Fact fram Elie proofs prof Feced
at: bl hoaring must be Qrawn ngainat Ele siovaol and |l
Favar ol chao Party opimping el Botion. fAnd the Papars
supporcing sowanic 'y postilon ace olosoly Horubl plzed,
whila the opposing papers ary Indulygently Lrested, bn
dotermining whethar the kot Bah satiet bed hiyg
burdan, !

MYy 5 ICoEhere g any, doubt uy eo-the propriecy of a
makicn, courts dhonsld) whehane liagbemnoy . dany Blis
eafex. M CRober v, HEewart, 140 Mot ot i22."

]
| Stocdon 33=91-1o% tojuirad both Lhs pabl Le ERployes and

||:1|: anton to “bargein collectivaly in good Ealeli®,  Thig
duky I boey deflned ws a "obligation--to participhte

utti'-'u':[y In Bl delilsications g oas LL tol dydbcetd & prousne
intentlon to find baso of Draepant—-," This implics boih

"an apon mimd aml Slidoiw deulen to panch o ayrodineie

fron s AaeMareia, f Peviboping Labor Law, Al Bdltiom, |
HLith Ehe context of s macicn for ALY udguem e Wil e E
to:ha denied | thare is Y UeELon Al Es Bl exbetenoo |
la matorial foact, thin Ju o HhlEdeul e veandurd o agep Ly il
wite WESl | b kg Ll duty uE it wnabila waro Lin el lgeinea

ScElops. Ie e to s noted ot Ele Cowees lnyvs hesg

raluctbant ta HENL suisey judarant o tlho bzaal negligenoo
Gdsg axeupt Ly Flid most oungae] | Luy sy g W lgnie el
Mlller Fadacal Pracciocs jnd Procedoce;, Gectlon 3539,

bach tha Unicn uptionn and tha Stnbtn's oromwn-poblehy I
hilve bean well. anpd extensivaly brlefed and g Bl par |.:|ui
had ehe: honefit af reviow of a1 aE Lhe wuthord tias i ced
a8 well ag cho dincovery Par il .

With Ehag backgreund we now tuen to Ll inel bt i

potions @nd cross-motlons.,

3. UHION COUNY 3. W Unkon chargen, L Coank 1, |
Ehak Febeuary 4, 1979, due Ing pegotiaticnn ., she o rnor V u
bargilning ageant placed eptatbitrary Linitation of 144

ihareans b tobsl Sompensatlon for ehe bl i Ear by [
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ifepias that thls wag an unfair labbr praakice. |
a L} |

faitbressad by che atfidavie that Mo, solvtan . ooungel dos

(e, = a e CLBDCRLEMEs Teplion Hhac Elay put a "eap of

iI.-1.t" un the erplover's affar or o Fahivwary 3 noOotigkian .1|1||

| Tha Ualon's briof on this particotar Cidnt in not
fhalpful for no ease law is cited to Ele cffecy vhat this
bact or statamont, standing glone, ropresencoed bad EalEeh, |

|Jl.-u.th.|=E', the argunent digrasgws o oo th Gvernsr g desics

| o provide Honcstoad Tix Foliof and a olalm in briuf that
ILJH:I Govermabr's reprosenliative wau Impalying Lhat the Liegis-
|1a|:urn would: pot avcapt anything mora Elin 144, Whatlier
[ £l otatombnt-was mbdé in tha contest of o &hp ot an arhi-
Erary limitatlen, the Eiaslpec 15 0t persdaded that miLe)
& dbhbement wad dn wnfair libor practlos. Tna Scace's
Clrosa-moblan Ls grapted o bto Sount 1.

4, URION COUNT IT. ‘The chrust of the Wnion's Count
11 16 that tha bargaining agent For the Ebata-did op
dandary L5, 1975, agree to g Joint paricion for Eastflnding,
That chereaftaf the Btakte backed out, 1 Grnte sdriis to
an oral agqceencokb te foctfiading, donies Siqulng A Teguest
Ees [ootfinding and alleéges thal belfors a Enctofinduy s
chigaen, $he Union dssued noelen of inteptlon te abrlke on
Fobruary 5. 'he Stave pleady thet o strlke would laar Ly
Gubvert thié lspartialley of the TowtEinding proocess and
that it Elersforo withdoew. The Srane®s posicion Lo

i

tha dtate Peraganel Division, to which in Geciohed o lesbimr
to Robert Jensan, Admislatrator of fhid Hoared . dated Jynisc
2%, 1979, from Mr. Sdéhrum. In thin Liutter the Seate urgued

thot it was eba publle notloe of the Hinlon to serike which

ertged 1t boo famegsoon Ehe sgroamant for a taclkfinder, Tha
Unlob counbers, paga 10 of {te hrief, chat theShats  renogod
ardd that “ehly bad falih acciap by the Covérnor s hargaindis

- n -




S BRI et ALl s, o e glhiarges: and ocounoop-

I lohargas 0F tha Pirties Ay brlefs ond the Loctar to Jonsan

1| oonpal khe dnovitable copeloslon that blistres Exisin maceclald
4 lquestions of Ffaot which renquira jhsiring: Therefors, Boih

3 :|I|r.|tJ|.l.1n= a8 ko Union Count 1 ara denied.

& | 9. UNION COUNT 1IL. Tho Union chiocges that on

i 'I*ehruu.r:p 001099 Ehe - Gaviirnnge g bargainlng agoiy waid sk
b | the public emplover s *leul, benk o Final offer® wowld

(- T raplaced Ly o lowor cffer bF cha Unlon wasi o Btr ik,
10 !'m.n State admits ehat it told the Union that if {es ofFay
H [vers rajsteed and. b Union went on stelke, tho dtate wonlid

1L | eeserve the right to revect Lk dts tormar offes.  Jb ia

13 |denled that e wane a 4 unfaly labor praciice.

4 1ok LInLll:ln Wdgen Lo b dad -:||.~_..‘u 4 Elnnovhe Loss Lmopy
|

14 ol Thonas Goosh HUpporEs fts clhaggs. flevgariiisr ., My, Caoch |
W does pat oo us Die as Ll pleteld Jubwer, Mo whird-ddes ho
i tedbify that the State woelidl rovart co LEE prior offer |f
M s ubrdke wire oal Liss,

I I Thy autbarity cloel on Bl g Dy Lha Seake, piges 11

M |and 12 are. porouasive i Ehat Lo smployar auy Lp Fast

rl | dthdraw. oy oEfer wol Gocepbnl. Howevdrd, the ERanlpse Li
22 | nware thas bokh gidens uroo thor tho "Eoculley® Gl Eng m-_h.r:rl
13 PATEY Th  coand ks dntiela ¢lusn Lo vletory,  YWhiv arsunent 14
L pactlcularly neresmed Ly ehe undan, Ao we note hares inafrar
2¥ | the  Exnalner f}mh; Lt impowalbhie to deal with tha Eokslicy
26" largument in the abeenco of the varioos eoinks which the

& | partios themsolvas deem sor ripa for sumiacy jodymont,

2 | macawss of the pagci Ey. of faots pravented in sipport of the

9 FeApeotive meklone an Lhia Counk i B o what Adbually Wik

10 whld, how 4L was saicd gl Interprobed, apd becdose ik my
3 | have bearing on tho Lubalily concept whic apparunily will
327 b urgod by kne Dplop, we dany esch parcy's morions on this

el k:ﬂ'untr
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iJzuL-j'.'.-- bigh demand of Ehe complainant® g becmuss Ehe Dilon

“foom . to mova Shacge.®  Tha Unbon allageas: thnr tha Jepte
cilled owo boargaining sessions und rapresented ths Scsbo
had t'ﬂl::rl Eo oave. dlawavae,; the Scoes kgeEnl dndlsted that
| Bl Miiop make the Cirst mova,  Tha Sehite admiits In Pleaddng

that Lt did eall the sdaalons and that it dig reguesl ke

Undon to nako ble First Proposal Lepause af ehe “enconson-

had hecetofors referrod kg sewnral of Lhals nEfers mnn

| *1ant af Fers"_

In brdef, ‘Lhe Unian uryes that the Srate Wil mEroly
BRgagud L *surfges bargaindng™ wiiich che Exeminar lur_url-:ef:s
i putting epow Eradie of bargmining withouc cEnlly Intenddpg
Lo bargarin in good faith. Molpher Sl =adguuts colsrenco
to any specilfic discovery wiich woulid einlighten Lis Exnnlper
88 o Whikt wak agtual by said} whechay anybeely madn & pove
and Wit wasn worooplidhed, LF anybhiling, ot thesa Largalnlng
seRdiona.s I Find AuLforlty csubnitcad by Elig Union whiah
indicates that one eal Ving & bacgaining ssasion nese Lodaudd
nakEs & |'I-|:;H niter dllFerant from Ehat prlor oftape, Tiediniar] ,
the BORLTHLY appaars to be tene fram cha authorily oited

by thie State i brisf.: Bowaver, we: dawets g choirga that

Ehia Stonea was angined L6 surfeca bBariul ning sufficiuntly
sarious o deny Hakh motions oo £hat Eha facts may be mece |
Fully duvelopsd at hoaging. |

T UnICH DOURY ¥T: I'n this Counk chi Hidoan ol Leped
that tha Sento adid , on Vebraapy 4, 4870, ehot whew wgulidd
Eake o strike before suiblorizing 4u ncrosa-the-bangd

inereans L Wagen,  The Scate adeil o bhs allagatioie and

denles that It is an unfair Lalborc peasiice: Tha Senbs |||-|_||=u|
that tlie Union was For an scrogp=the-board dolliar incradape
andd the Btate was wrging Harcentayu lnorcasen for evaryone.
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Unici's demand, i.am., astrsi-tha-hoacd dollsr fncranpe,

in the face of 4 utrike was not an wnfaic Labior prassldo.

It La the apinion ol Lhe Examiper that the Uinlan‘s Notlon

Ehe last soncance of aubparagraph 2

muast be denled beosuwsg of tha ploin Languago sonealind in

of Section 10-1] =745 |
(o che sffect Elac *soch obligation dosd nob sonpel uither
(FarLY to oge@e to 4 praposocl or requlre tho making of e

jeoncenalon.” Ware tho Factual

Raterlal set Porth in Bhe
Iﬂtutu':-hvlef oo’ peint bncarpocacisd Lo di Affldavit ar,
iﬂerhapn, LE na heoriny need ba had 4 iny. othar Cosnt ;o Eha
iExamincr would ba fnelinm] te jeant the Steto's Cross—Morion
Howowar, wikthout Factunl maturislg peagontad in the: raooed,
the Examinar Faslg cofpallad tnder lule %6 (o) to deny the
State's Crosa=Hotion also.

B. MHIDW CODNT WITT. The Unlon comslains ln ehis

Count thae the Heace rofys=d Lo nedinks with local itnicn

LOE4, Tu rospouase chi Brata dinlen that It refuped to

ez Livke b Murppes bod Ll in viow of £l Undom's pessltion

bt would bo Fruitiaoms, oGl oho Bedus  Fifmed by bho

pPloadings and &hpg aldimitnbe auvaeeil Ly brlef indLioans the

clear prosancg of Quodtionn af materiol Faor a8 b what

wag- #aid, how $t wrs salil wnd with whot intsnt and bael
moElons arw depiag,
5 r

UHMION ©ODNY XIV. In this coune the Unian chisges

Lhat the Scate Lacgolned g bod fnith andfar InterBvroed
With, restrained or coapced poplayecs Ln the sxecalse of
thaly rlghts guarantasd (dacder tha hat) Ly stabsients oo

Ehe madisa gonerally and by mwailling anployec®s philosophy

Rl the colleotivg bargainlng contract directly
Hislorn wambar .

o ) |
The Skate admits that (e mailad o ok Oyian
ngnber a letoor montainlig 6 compavison of tho varioon of fese
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LE musk ke first potdad that the Unioo s Fad Lud
conpletely Lo wrgua or preassat facts Lo Ehe Beafilnor with |
Farpect Lo any statdmsants o (e media, Hith respec: Lo 1:th|.
|1uL‘L|.*t', tha same has ool prosented b6 the Exaniner a0 an
abtactment to Stace’s sEfidavik. Wo do nat Find ic 14
‘conkain the sbatamsnt of the Yomployer s philauphy® bor
rathor, au allegad by the Seate, compicison of the of fpre_

The Exaniner finds that the better fant LY the Scocs tg

temch Union swmber was not ap unfairc iashor pruceloe wyl UHIl

Union's Motion fs donied: In board of Yrostoes v, State |

jex ral poard of Peraopnsl fppuale, 36 J¢, Rper, 2311, our |
duprens Court recognizad Yhat an diiployer han thie Fight bo
intorm - siriking emplovasd of the it loyeEr 'y dnkank o |
Plsrananb by replass mon-oo bl en by workers after a Apeal £ laed |
date, In tlila Examinde'ps nind, thnt ia a far mare seplous

Atap ‘thop the letter profignted, In board of Trustdes, che

Dillings ¥ichool Dlstrick wenc mizch Furbbier ‘und our Coure
recddnized O pratomant of e Chalzsan of el Baerd that
Bhie leetar was pat, in affect, a legicimate nociTication af
#rercioe of an amployver's right but rabthes o neanu to broak

the -atrika. That  was COoreiVa, - llera, 'thare L okl g

I':ﬂ'“tﬂj-llﬂd i bl datblr whibch cowled Il -dHDI'II.lI'.I. HE A mdbter
(O Fick, ocoavcive. accordingly, the Sthce's Mution i this
Count 18 grantad,

10, UHIGH COUNT ¥, The Uaden did not mova for

Ramnnry Judgmant gn UVonal B, The HStake Lilad a crodd-minclo,
Count X alloges "“rhae the Gowarpor's argalning agent, dike
Eo the disparate bargalning positions of tie Pt tics,  lhoi
lnhkerantly rosvradned, |ptecforod with, whnilfor cobreed
employees in Lhe exerolsie of thetr cights guarsnbowd ndes
J4=21-201, ak, Bag HoC. oM

=1d= |
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statutm, it frankly loaves ono in dowbt #s to whibt Eho
charge actunlly 15, Tho State’s Lrfief contoing PeErsaan v
-n.u.:.|1.|.11'1|l-:|-' e che affect that disparcicy alona du abyvioualy
: HRL per so-an-wnlaic Jaboc charge g prrm b ddeple Foscking]
{background:  Ka do not obsatve ‘chat the Unlen i treatag
fagtually of tho matter il thear,

MlndEul of che comsand of our Courck in the Anaconda

decEgion s whan In ot , ey, and almn mipiful ol the

Il'tl':l'- Clhint ® Hadclng sust b jind AN say evint, . bhg dtate's
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15
i Inoloding chose pnok dn Ll limian burgalning wile. Yhe Um i e

Hotion 1u elepiod.

11, "8ThiE*s EOUNTEL-CHARDE 12, Dhe Stats char g

thie Undon with an Untole labogp prioctice chipce by Ehae Lhs
Mnlaon ralfused eas Bign @ back oo work lorciment unless LHiwi

State daqraad ca Felnscato g1l bR bitubiagnal i Loy eis

i7 ganerally justifiea fhisg Ly wllagimg Le I RCOTPiEs Ead pxglar-

kg law dnco tha contracl.

&

i I will noc pHolondg this ppinion by axbupdad disougs ion
ai af tiia zharga for h tdabon thal peither proo wgaln hbsn
1 (dlrpotad Llie Exaninar ko Aoty lu the cecoed opoiv which |

72 call fesch any Intelligoat declwion. Whilo this briefs waukd
23 he: perfecely approprlate ta g hearing or pait-hedring

|
briefl, thay do nat boush side of bobran aof the exlictenomn o

q

; D:Jﬂ""_tltl!l-llll‘ll-':l 0L matertal facth oo ag Lo Compial sumiscy

34 Juddpent, The State's Hotion lw denled,

ey I 12. I TOTALLTY ATMEND . Mha Whion, In the soncbus !Un.
Eﬁ to itn bricE urgas blyat tha "toralliy of bhe amployor

ag conduct showad it was Mecely podalng ko aurfacs LTt lng

10 wWithouk intenklon to pedch RUrEeman i, Iy dm urgsd Ehat

1 the-specifle and cwsilabive acts of the dofendant. constleuted
1 such: unfair labde practice an co entitio eamplaliant ta

SummALy judgnents This ta Jdniad For tha reasonn . abous Eta Lo
Ak
il o




a Julgient and any gonsideration of this COSERT mOsh o awalkt

5 flnal hoarping.

> L3, JACK PRY — MTTOIHIY'S PUES. That Stabe heoss thit
- ’ @ven L5 an unfair libor praccice iu Hrovan igainst the Staep,
& | Lhe esgloyees are nobt entitled to back By Phdy furchor

- brgo’that no attorney ' s Fees Bge be ol lowed o bhe Hadon,

3 The Examiner dectines to rile of wither leawuae at thia
5 tima for weveral reascan. Pirst, @ olain for bock . pay and
0 attakhiey’s fums 1s containod in tha fo-zalled “"Prayer® of

Y this 1.L'||!|:-|.-||ul nargliine of the Unlon. Tha Fnmlned 1o noae

- Saikded thae SUmmEary Judgnent can be granted ngiinet Lna
13 { Frayar which is noc truly s bart Of bhat complaint.

i Hove piqoificantly; it 45 plus opinion of the Examiner
15 bhat 4 decloion on thoso maittors would Lis: totally prematiure
m it Ehag blme-and aloeld swsit thie hadsving wwl Findingsg of .
T Fact Ccontomplated B Sk bon JT=J1-dBE, 1t s co RTINS ST EeT |
T Ehak L Bubgaragraph 4 of 19-31-406 it io provided that

i0 pETy Mm |prupnm:|r.|t'r::1c-n of tha wyddense takan, ctha loord Il_n.i.
vam Ewmalner) 18 of the opinden thap any person neeed In Ehe

Il ceanplalne has Wikpaqed En. - o yan unfeir lahsp practtea; i
23 Hhall state lte fipdings of [act minl shall . 0 Lcake sieh

g3 |BEELlmavive scclon, ineluding rEinG Lo bement of g | oy o

With or withoot bHack pay. as will effactuate s Policigs |

24

3% of ‘thig shaprag. - ,",

ag The Examiner docs ndb deen it Apptaprlate or praccieil
4

a7 bo atbtempr to deal with tlimsa hppsreant ddduan in this

plecensal Fankion on pmoblons and drogs-mociong For ALmnary

28
19 |I.1I:|'§II:I'I-Hl|L'.. 'Ii'l'llill.'ul:'-:ll:l.l-, thie Sbdtixe Hociong o (olnk ace ..j,_a|,;|_|'._|I
o Pated thiv . “day. of March, Eonl;
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PRTIKICE Foojidoks
HNEARLEG BEAHINER

CERTIFICAE QP SERVICE

1, PATRICK P, lHaKs, heraby certify thac I did; np

!

e i day of March, 1981, mail o teps (nd coFredt sopy

1
!.51. Elieir Lagt Mnown addrooy

OOUGLASE B, KELLLEY
LtLoTney gk Law
oL M. Bantog

bk lana, WP 59602

L licsy 8, SCRunees
Scata lecsontal Divioiop
Bepertmant of Adimislstration
itopn “13d; Mlechell ‘Building
Erlena,; BT S%G01
Patried ¥, Hoauwy

TAIICE F. OGRS

=-13-

HOH Lo the following persons




